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314)aaf ala a qr Name & Address

Appellant

M/s Shyamprakash Spinning Mills Ltd
111, New Cloth Market, .

· Outside Raipur Gate, Ahmedabad GPO,
Ahmedabad - 380001

at{ anf zr 3r8a 3grori#ts rra aar az gr 3rat a sf zenfenf ft
sal; ·Tg& 3rf@rant at r4ta u gar 3mac wgd aat ?y

Any person aggrieved by this Order-ln".'Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(1) a€ht sq1zrca 3rf@fr, 1994 cB1" tlTTf 3Tffi'f ~ ~ ~ 1=f111cYIT cB". 6fR i q@tar err cITT
'3Lf-tITTT a qr qg iaift garter or4aa 3ft fra, la '1.Ncbl"<, fclrrr li?llc>ill, ~
fart, aft if#a, #ta tu raa, ir rf, { R4ct : +10001 cITT cB1" ~ ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) zfe mnr cB1" 51A' ma j ura w# z4far um fa#tarr zu 3/I #lap i za
fa4t +ogrIF a osrIr i ma a una g mf i, zu fat on za qusr i a& a fat
cbl"<\'.511~ •zn fa8tssrn 'st 1=fRYf 6t ufhu # hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse. or in storage whether in a factory or in a warehouse.
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and # are fa#t , u get Raffa mr w zn ma # faRfo sqzjjy zc, a
ire u Una z[ca fa a mu ii cit na a are fa#t zz zu gar Ruff ?r

(A)

(B)

In case of rebate of duty of .excise on goods exported to any country or territory outside
lr.dia of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3(-Cj I c; rJ cB1" '3(-Cj I c;zre gramfrg it sptR mr #l n{ &shhtar?gr
Gut ze er d fu # ga I Rl cb ~, ~ * &RT "Cffffi'f at au u za al fat
3rfefraa (i.2) 1998 tlTTT 109 &RT~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
or the Finance (No.2) Act, 1998.

a#ta ala zycn (r@ca) Para8t, 2oo1 #a fr g # 3if fclPJf?ft:c "ITT?f ~ ~-8 #
a 4Ri #, hfa 3mg qf 3mer ha feiaah ft=ea-srr vi 3r4la
37reg #l at-at ufi a arr Ufa 3ma fan urn a1Reg Ia# arer rar .al gen gffa 3iafa tJTTT 35-< Reff #ft a yrara # rd # arr €)no arr st ufR ft m.fr
afegI

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfer 3rr4at arr ugi icaa va va arg uh qa a stat u1 2oo/--cffR:r
:fIBR cB1" ~ 3ITT ~ fiC"I l ,-J-< cbn ga ala a vnar zt cTT 1 000/- c#f -cffR:r :fTci"R c#f ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flt zyca, tu 5qr4 zyea vi ha a 3r4lira urn@raw a uf 3r4ha.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) '3cfc'lfc.:JR5la qR-c.i§c; 2 (1) anaargri or«carat $l 3ra, 3rf)cat a ma i v#ta zca,
aha surd zre vi ala rat#tr =naferaw(Rrbz) #t ufga @#tu 4)fear, 31en«rare
-¾ 2nd1=f@T, ~§J..Jlffi 'J-fc:Ff, JH-1:.Zcll , PR£H.-JIJl:.Z, '3-1(5J..Jc'tl~lc't-3~0004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.------
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, ..2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ff sa 37reg i a{ q or?ii at ragr zar 6 at r@ta pa 3jag a fg #tu aar :fTill'7
'341cfci ~ f.r fcl?""m urn feg gr a # stgy ft fclJ" fum W cJ?m f.r ffi cf>~
zrenf,Re 3n4\)a nrzn@raur alt va 3rate u €ta Pr at ya am4a fut Grat ?]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

. Appellant Tribunal or the one application to the Central Govt. As the _case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllJlc1lJ ~~ 19~0 "[[~ cfTT~-1 cf) 3fdT@ RtTTffi'f ~ ~ '3c@"

34a a qr3gr zenferf fufu Tf@rant a 3me a r@la ta 4Rau .6.so h
qr-ur1ru zycn feaz au star aRa)
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-_! item
of the court fee Act, 1975 as amended. ·

(5) a it i±fer rai aot fiat a are fruit at JITT '41 znl 37ra[fa fau Gira & cit
ta zycn, ta saraa zyca vi ara 3r4tar =naff@raw (ar4faf@e) f.=n:r:r, 1982 # fRfea
y

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

23 Rat zyc, ala sqla zgc vi ara 3r@Rt4 mnrf@ran(fre),
#Re3rfh?ht m afan#rDemand) Vi 3(Penalty) cBT 10% 1icf ~ cITT'rlT
3Raf ? tzraif@, ff@raa q sir ±o #ls uu& l(SectiC>n 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4la3ayea sithara a siifa, sf@re gm "fcr a5t BPT"(Duty Demanded)
a. (Section) isDbaa ffRa 1ft,
z f@a nranae3fz 6t fry
av ##dzafsz fail#fu ohasa2a~-

> ueqas if@a srfle useq&srralgear3, arfeaafr art kfng qa rasr fear +rn
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxxii) amount determined under Section 11 D;
(lxxxiii) amount of erroneous Cenvat Credit taken;
(lxxxiv) amount payable under Rule 6 of the Cenvat Credit Rules.

gr or2rh uR sr@he furhrr sef zgea srrar zyes ar aw Ra1R@a atat fag mger h 1o%

°CR '3fR srsi#as ave Raf@a ITT °dGfzush1o% yrau cBl' \jff~WI

view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shyamprakash Spinning Mills

Ltd. 111, New Cloth Market, Outside Raipur Gate, Ahmedabad GPO,

Ahmedabad - 380 00l (hereinafter referred to as the "appellant") against

Order in Original No. 0l/WS0104/HK/SUPDT/2022 dated 30.03.2022

[hereinafter referred to as "impugned order] passed by the Superintendent,

Range-IV, Division - I, CGST, Commissionerate : Ahmedabad South

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AADCS0882JST001 and engaged in providing

services categorized under Business Auxiliary Services. Based on the inquiry

conducted by the Special Task Force, Service Tax, Ahmedabad

Commissionerate on the basis of third party data, it was observed that the

appellant had under a leave and licence agreement leased out various

machineries at Petlad. The appellant had collected VAT from the lessee but

not paid service tax. The appellant were issued Show Cause Notice bearing

No. SD-0/4-54/SCNISSML/2016-17 dated 20.12.2016 proposing to recover

service tax amounting to Rs.9,28,337/- for the period FY. 2011-12to FY. 2014

15. They were also issued another SCN bearing No. AR-IV/Div-

1/SPSML/SCN/17-18 dated 12.03.2018 proposing to recover servce tax

amounting to Rs.2,65,500/- for the period FY. 2015-16 and FY.2016-17.

2.1 On scrutiny of the ST-3 returns filed by the appellant for the period from

April, 2017 to June, 2017, it was observed that the appellant had not paid

service tax on the Supply of Tangible Goods service provided by them during

· the said period. It appeared that the appellant had not paid service tax

amounting to Rs.33,750/- during the said period. Therefore, the appellant was

issued Show Cause Notice bearing No. AR-IV/Div-1/SPSML/SCN/18-19/Pt.II

dated 09.07.2019 under Section 73(1A) of the Finance Act, 1994 wherein it was

proposed to'

0

0



5

FNo.GAPPLICOMISTP/2245/2022

a) Consider the service provided by them as taxable service under Supply

of Tangible Goods service under Section 65 (105) (zzzzj) of the Finance

Act, 1994.

b) Demand and recover service tax amounting to Rs.33, 750/- under the

proviso to Section 73 (1) of the Finance Act, 1994.

c) Recover interest under Section 75 of the Finance Act, 1994.

d) Impose penalty under Sections 76, 77(1)a) and 772) of the Finance Act,

1994.

3. · The SCN was adjudicated vide the impugned order exparte wherein the

demand of service tax amounting to Rs.32, 750/- was confirmed along with

interest. Penalty @ 10% of the service tax confirmed was imposed under

0 Section 76 of the Finance Act, 1994. Penalty amounting to Rs.10,000/- each,

was imposed under 77(1)(a) and 77(2) of the Finance Act, 1994.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on various grounds.

On scrutiny of the appeal papers filed by the appellant on 01.06.2022, it was

noticed that they had submitted Form DRC-03 showing payment of Rs.2,550/

towards pre-deposit in terms of Section 35F of the Central Excise Act, 1944.

0
5. Board had consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1st July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making arrears of Central Excise & Service Tax payments through portal
'

"CBIC (ICEGATE) E-payment". Subsequently, the CBIC issued Instruction

dated 28.10.2022, from F.No.CBIC-240137/14/2022-Service Tax Section-CBEC

wherein it was instructed that the payments made through DRC-03 under

CGST regime is not a valid mode of payment for making pre-deposits under

Section 35F of the CEA 1944 and Section 83 of the Finance Act, 1994.

6. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall

not be entertained unless the appellant deposits 7.5% of the duty in case where

and penalty are in dispute or 7.5% of penalty where such penalty is in

ute. Relevant legal provisions are reproduced below'
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"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
. imposed before. filing appeal. The Tribunal or the Commissioner (Appeals),
as the case may be, shall not entertain any appeal

(i) under sub-section ( 1) of section 35, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute, in pursuance of a decision
or an order passed by an officer of Central Excise lower in rank than the
[Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

6.1 The appellant was, · therefore, called upon vide letter F.No.

GAPPL/COM/STP/2245/2022 dated 19.12.2022 to make the pre-deposit in

terms ofBoard's Circular No.1070/3/2019-CX dated 24.06.2019 and submit the

document evidencing payment within 10 days of the receipt of this letter. They

were also informed that failure to submit proof of pre-deposit would result in

dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. As no communication was received from the

appellant, they-were again requested vide letter dated 13.01.2023 to make the

pre-deposit in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 07 days of the receipt of

this letter. However, the appellant have neither responded to the said

communications nor have they submitted evidence of pre-deposit in terms of

Board's Circular No.1070/3/2019-CX dated 24.06.2019.

0

7. It is observed that though sufficient time was granted to the appellant

to make the payment of pre-deposit in terms of Circular No.1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of 7.5% of the duty made.
0

7.1 It is also pertinent to note that the Instruction dated 28.10.2022 was

issued by the CBIC consequent to the directions of the Hon'ble Bombay High

Court in the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ.

Petition No. 6220 of 2022, which is reproduced below :

"8 Therefore, it does appear that the confusion seems to be due to there being
no proper legal provision to accept payment of pre-deposit under Section 35F
of the Central Excise Act, 1944 tlu·ough DRC-03. Some appellants are filing
appeals after making pre-deposit payments through DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI & C to
step in and issue suitable clarifications/guidelines/ answers to the FAQs. We
would expect CBI & C to take immediate action since the issue has been

-a~ i.tci ;,;~-~ escalated by Mr. Lal over eight months ago."
/
·,0. ~~Cf~•~-4, 't>.s ,%%

' ..as, ·%3a %%¢ :
.,.,,_ ..-•~:_:..;. ~i;;J;;l· »'s r

~~;:i ~'%-...
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8. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment

made vide DRC-03 cannot be considered as valid payment of pre-deposit. This

authority is bound by the provisions of the Act and has no powers or

jurisdiction to interpret the mandate of Section 35F in any other manner. As

such, I hold that for entertaining the appeal, the appellant is required to

deposit the amounts in terms of Section 35F, which was not done. I, therefore,

dismiss the appeal filed by the appellant for non-compliance of the provisions

of Section 35F of the Central Excise Act, 1944.

9. In view of the above, the appeal filed by the appellant is dismissed for

non-compliance of the provisions of Section- 35F of the Central Excise Act,
1944.

taafrta ft{3ftaqzru 5qi4a a@kfaa star2
10. The appeal filed by the appellant stand disposed pf in above terms.

!~,. - 11\..,0tl-0•.. 1g N0%«,
"( hilesh Kumar )
Commissioner (Appeals)

Attes ed: Date: 13.03.2023

0

(N.Suryanarayanan. Iyer)
Assistant Commissioner In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

Mis. Shyamprakash Spinning Mills Ltd.,
111, New Cloth Market,
Outside Raipur Gate,
Ahmedabad GPO,
Ahmedabad - 380 001

The Superintendent,
Range-IV, Division- I, CGST,
Commissionerate ' Ahmedabad South.

Appellant

Respondent

Copy to'
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA)
14.66rd Fle.
5. P.A. File.




